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SUMMARY

These Ex Parte Comments are being filed to highlight an issue of great concern to 220

MHz system operators - whether Section 90.739 of the Commission's Rules (also known as

the 220 MHz forty-mile rule - should be eliminated for Phase I and Phase II Licensees. The

forty-mile rule currently precludes any licensee in the 220 MHz Service from holding more

than one 220 MHz license within the same forty mile area, unless that licensee can show that

"the additional system is justified on the basis of its communications requirements." The

Commission has interpreted this justification to mean the submission of outstanding service

requests. Before any 220 MHz Licensee can add a second system within the same forty-mile

area, therefore, it must demonstrate that its first system is loaded to capacity such that poten-

tial subscribers are unable to receive service from the first system.

The continued enforcement of this rule has become a major obstacle to efforts to
/

provide the wide area coverage and advanced technologies necessary to make the 220 MHz

Service competitive with other commercial mobile service providers. As the Commission

moves forward with its new regulatory framework in this proceeding, SMR Advisory urges

that the debate incorporate a specific look at whether it is appropriate to retain the 220 MHz

forty-mile rule in any respect.

The justification required by the Commission for waiver of the forty-mile rule dramati-

cally restricts the ability of 220 MHz system operators to act in a proactive manner and

respond quickly to perceived needs in the marketplace. 220 MHz system operators are unable

to react with the speed and the foresight afforded its competitors in the mobile services market-

place - none of which are subject to a similar rule restriction. 220 MHz system operators also
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are unable to take advantage of the numerous economic and administrative efficiencies asso­

ciated with consolidated ownership of multiple licenses, and are instead forced to operate under

the constraints inherent in management or joint operating arrangements subject to strict

licensee control requirements.

Moreover, even if the 220 MHz system operator attempted in good faith to make the

showing required by the Commission for waiver of the forty-mile rule, the 220 MHz market

has evolved to where that showing would be difficult, if not impossible, to make. In many

instances, for example, different systems within the same forty mile area are designed to serve

completely different types of subscribers. The fact that one system is being used to capacity

(with, for example, portable units) would have no relation to the demand for the second

system designed to serve dash-mounted vehicular mobile units.. 220 MHz system operators

seeking to network a number of systems along a particular interstate highway would have simi­

lar problems making the required showing because the individual systems are not designed to

serve the same subscriber base, but rather to provide seamless coverage over a wider geographic

area.

The 220 MHz forty-mile rule also flies in the face of the regulatory parity mandated

by the Omnibus Budget Reconciliation Act of 1993, in which Congress directed that substan­

tially similar mobile services be subject to similar regulatory restrictions. Following enactment

of the Budget Act, the Commission eliminated a comparable forty-mile rule in the 800 MHz!

900 MHz SMR services on the grounds that the rule no longer served its original purpose (to

prevent warehousing of spectrum) and that it hindered the ability of licensees in these services

to compete with other commercial mobile radio services. Those same considerations apply to

the 220 MHz Service.
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Finally, to the extent that the Commission adopts its proposed wide area licensing

scheme and eliminates the 220 MHz forty-mile rule for Phase II Licensees, regulatory parity

and simple fairness require that it eliminate the rule for Phase I Licensees as well. Phase I

Licensees will pay market value for second systems within the same forty-mile area just as

Phase II Licensees will, and it was the Phase I Licensees that invested the time, money and

energy into developing the 220 MHz marketplace in the first place. If the Commission retains

disparate regulatory burdens on these two groups of licensees, it ultimately will detract from

the full competitive development of the 220 MHz Service and will unfairly discriminate against

Phase I Licensees.

/
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EX PARTE COMMENTS OF

SMR Advisory Group, L.C. ("SMR. Advisory"), by its attorneys and pursuant to the

Section 1.1206 of the Federal Communications Commission ("FCC or Commission") Rules

and Regulations, 47 C.F.R. § 1.1206, hereby submits these Ex Parte Comments on the Second

Memorandum Opinion and Order and Third NQtice ofPmposed Rulemaking in the captiQned

proawJing.1 In the 220 MHz Third Notice, the Commission proposes a new framework for

1 In the Matter of Amendment Qf Part 90 of the CommiHiQp's Rules tQ Provide fQr the
Use of the 220-222 MHz Band by the private Land MQbile Radio Service, FCC 95-312, PR
Docket No. 89-552, RM·8506 (released August 28, 1995) ("220 MHz Third Notice").



the operation and licensing of the 220-222 MHz Band (the "220 MHz Service"). In these Ex

Parte Comments, SMR Advisory urges the Commission to eliminate Section 90.739 of the

Commission's Rules - the so-called "forty-mile rule" - with respect to all existing and future

220 MHz licensees.2 This rule no longer serves its original purpose and will prevent the 220

MHz Service from realizing its full competitive potential. Continued enforcement of the 220

MHz forty-mile rule also undermines regulatory parity (i) between 220 MHz licensees and

licensees in other commercial mobile services, and (ii) between Phase I Licensees and Phase II

Licensees, to the extent that the forty mile rule is selectively applied to Phase I Licenses only.

Moreover, unless the 220 MHz forty-mile rule is eliminated across the board for Phase I and

Phase II Licensees alike, Phase I Licensees will be unfairly penalized given their investment in,

and development of, the 220 MHz technology.

I.
/

FACTUAL STATEMENT

The 220 MHz "forty-mile rule, n as embodied in Section 90.739 of the Commission's

Rules and interpreted by the Commission, currently precludes any licensee in the 220 MHz

Service from holding more than one 220 MHz license within the same forty (40) mile area,

unless that licensee can demonstrate that "the additional system is justified on the basis of its

communications requirements."3 Section 90.739 was patterned after a similar prohibition first

2 Throughout these Ex Parte Comments, existing and future licensees in the 220 MHz
Service will be referred to as Phase I Licensees and Phase II Licensees, respectively.

3 47 C.F.R. § 90.739. This prohibition applies to multiple licenses in the same category,
i&.., non-nationwide 5 channel trunked systems, commercial nationwide systems, etc.
Moreover, this rule prohibition is triggered whenever there is less than 40 miles separating the
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established by the Commission more than twenty years ago for specialized mobile radio

("SMR") services in the 800 MHz band and later extended to SMR licensees in the 900 MHz

band.4 Although slightly different in application, the 220 MHz forty-mile rule was intended

to accomplish the same purpose as the pre-existing 800/900 MHz forty-mile rule - to

discourage speculators from hoarding or warehousing frequencies rather than using them for

their intended purpose.s

Since 1991, the technological and regulatory landscapes for wireless services have

changed dramatically. On the technological front, new wireless services, such as personal

communications services, have come on line; existing services, such as 800 MHZ SMR and 900

MHz SMR have expanded in scope to encompass wide area systems and in capability to

provide more sophisticated two-way services. The development of digital technology has

two licenses, even if the actual service area of each license is substantially different./

4 ~ 47 C.F.R. § 90. 627(b) (1994), which provided generally that no 800 MHz and 900
MHz SMR licensee would be authorized an additional trunked system within 40 miles of an
existing trunked system held by that same licensee, unless the licensee I s existing trunked system
was loaded to at least 70 mobile units and control stations per channel. The service area for
these SMR. licensees was defined as the area encompassed by a 40 dBu contour of a
conventional facility using maximum permissible power and antenna height. The resulting
service area typically extends for a distance of twenty miles from the base station. By adopting
a 40 mile spacing requirement, therefore, the Commission ensured that no two licenses held
by the same licensee would have overlapping service areas. Sec An Inquiry Relative to the
Future Use of the Frequency Band 806-960 MHz, Memorandum Opinion and Order, 33 Rad.
Reg. 2d (P&F) 457, 502 (1975). Soc also Amendment of pjU't$ 2 and 90 of the Commission's
Rules to provide fQr the Use of 200 Channels Outlide the DcsipatM Filing Areas in the 896­
901 MHz. and 935-940 MHz. Band Allotted to the SpceiaJiwl Mobile RadiQ PQQI, 4 FCC Red.
8673,8676 (1989) (prQposing certain exemptions to the 800 MHzI900 MHz "forty mile rule"
for rural areas and national licenses).

5 Amendment Qf Part 90 of the CQmmjWgo's Rules to Provide fQr the Use Qf the 220­

222 MHz Band by the Private I and MQbile Services, PR Docket 89-552, 6 FCC Red. 2356,
2364-65 (1991) ("220 MHz RepQrt and Order").
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further enhanced the potential capacity and performance of existing and future communications

systems. As a result of these technological developments, the competitive potential for all

mobile services - including 220 MHz - has been substantially enhanced.

Regulatory developments have been similarly striking. In 1993, Congress enacted the

Omnibus Budget Reconciliation Act of 1993, in which it sought to encourage competition

among substantially similar services by mandating that similar mobile services be accorded

similar regulatory treatment.6 Thereafter, the Commission launched a series of proceedings to

implement the Budget Act and to eliminate those regulations hindering the ability of similar

services to compete effectively in the marketplace.7 Among the changes made during this

period was the elimination of the 800/900 MHz forty-mile rule in order to permit greater

flexibility for operators in those services to develop wide-area and advanced technology systems

that would be more competitive with other commercial mobile radio services.s In this same

order, the Commission deferred consideration of similar regulatory restrictions in thW220 MHz

context to this proceeding.9

6 Pub. L. No. 103-66, Tide VI §§ 6002(b)(2)(A), 6002(b)(2)(B), 107 Stat. 312,392 (1993) (the
"Budget Act").

7 5=,~, Implementation of Sections 3(0) and 332 of the Communications Act,
RqJ.1alQry Treatment of Mqbj1c Sc;rvices, GN Dncke:t No. 93-252, Second Report and Order,
9 FCC Red. 1411 (1994) ("CURS Second Report and Order"); Implementation of SraiQQS 3(0)
and 332 of the CQmmunigtjQQS Att, Regulatory Treatment of Mobile Services, GN Docket
No. 93-252, Third Report and Order, 9 FCC Red. 7988 (1994) (tlCMRS Third Report and
Order"); Implementation Qf SraioQS 3(0) and 332 of the Commun;ratjoQS Act, Regulatory
Treatment of Mobile Senria:s, GN Docket No. 93-252, Further Notice of Proposed
Rulemaking, 9 FCC Red. 2863 (1994) ("CMRS Further Notice").

8 CMR.S Third Report and Order, 9 FCC Red. at 8082.

:

9 ld.. at 8055.
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The 220 MHz Third Notice initiated the process of reforming the 220 MHz Service

pursuant to the Budget Act's directives. Accordingly, consistent with its treatment of

substantially similar mobile services (such as 800 MHz and 900 MHz), the Commission's 22Q

MHz Third Notice proposed a series of significant regulatory changes for the 220 MHz Service

designed to "enhance the competitive potential of the 220 MHz service in the mobile services

marketplace. "10 Thus, for example, the Commission proposed to auction all future licenses for

220 MHz Service channels,11 to create a wider service area with five regional areas and 172

economic areas ("EAs") for licensing,12 and to generally increase the number of channels

available to each licensee for these areas.13 The Commission also proposed to expand the

permissible uses of the 220 MHz frequencies for Phase I and Phase II licensees to enable these

licensees to compete effectively with "the growing number of competing services in the mobile

communications marketplace," including cellular service, narrowband and broadband personal

communications services, the 900 MHz SMR service and the 800 MHz SMR serviee.14

10 220 MHz Third Notice, FCC 95-312 at 1 6.

11 220 MHz Third Notig:, FCC 95-312 at 1 109. Non-nationwide licensees under the
current licensing scheme were awarded licenses on a first-come, first-served basis with mutually
exclusive applications filed on the same day assigned through a random selection process. Most
of these non-nationwide licenses were for five-channel blocks designated for trunked operation.

12 220 MHz Third Notice, FCC 95-312 at 159. Economic areas are approximately eight
times larger than the service areas of existing non-nationwide 220 MHz licenses. Id. at 1 62.

13 The Commission has proposed to allocate one 20, one 15 and three 10 channel blocks
to each of the five regional areas. 220 MHz Third Notice, FCC 95-312 at 1 66. In addition,
the Commission has proposed to allocate four 10 and four 5 channel blocks to each of the
Economic Areas. Id..

14 S=, c.g.., 220 MHz Third Notice, FCC 95-312 at 1 77 (permitting fixed operations on
a primary basis); Id.. at 182 (permitting the aggregation of contiguous channels to create wider
bandwidths); Id.. at 187 (removing the current restriction on paging operations).
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Even as it was considering extensive regulatory changes appropriate to enhance the

competitive potential of the 220 MHz Service, however, the Commission denied two requests

for relief related to the 220 MHz forty-mile rule as it related to Phase I Licenses. is In each

case, the Commission indicated that relief from the forty-mile rule could only be granted

through a showing of "outstanding requests for communications service," and denied the

petitions on the grounds that neither petitioner had made such a showing.16 With respect to

the prospective application of the 220 MHz forty-mile rule to Phase I and Phase II Licenses,

the Commission's 220 MHz Third Notice implicitly solicited comment on the continued

viability of this rule when it proposed a comprehensive wide area licensing framework which

could be fully implemented only with the elimination of the restrictions contained in Section

90.739 of the Commission's Rules.

In response to the Commission's 220 MHz Third Notice, several commenters urged the

Commission to eliminate the forty-mile rule both for Phase I and Phase II LicenseeS.17 SMR

15 Specifically, SunCom Mobile & Data, Inc. ("SunCom") sought reconsideration of the
FCC's denial of its request for declaratory ruling that it could aggregate constructed channels
to form a regional network without violating the forty-mile rule and Wireless Plus, Inc.
("Wireless Plus") requested a waiver of the forty-mile rule to consolidate two networks of
licenses that it was managing in northern and southern California. ~ SunCom, Petition for
Reconsideration, filed December 21, 1994; Wireless Plus, Request for Waiver, filed February
8, 1995. Suncom has since appealed the Commission's action on its petition for
reconsideration in the United States Court of Appeal for the District of Columbia (No. 95­
1478). Of course, any action taken by the Commission in this proceeding would be
prospectively applied.

16 220 MHz Third Notice, FCC 95-312 at " 183-188.

17 Sec. c.g.., Comments of Comteeh Communications, Inc. ("Comteeh"), filed September
27, 1995 at pp. 10-11 (proposing that the Commission eliminate Section 90.739 of its Rules, "so
that channels can be aggregated."); Comments of US MobilComm, Inc. ("US MobiIComm"),
filed September 27, 1995 at p. 5 ("[1]imits on aggregation restrict the commercial viability of
the spectrum and prevent 220 MHz license holders from competing with other CMRS

·6-
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Advisory, for its part, referenced the Commission's apparent acknowledgement in the new

licensing scheme that more than five channels were needed to adequately serve a given area,

and urged that the Commission adopt a more flexible stance on waivers of Section 90.739,18

In the five months since filing its original comments in this proceeding, however, SMR

Advisory has continued actively to construct and place stations in operation and to assess the

practical implications of showing "outstanding service requests" to justify additional channels.

As a result of this activity, it has become apparent to SMR. Advisory that the forty-mile rule

will be a major obstacle to efforts to provide the wide area coverage and advanced technologies

necessary to make the 220 MHz Service competitive with the other commercial mobile radio

services.19

providers").

18 SMR. Advisory urged, for example, that the manager/operator be permitted to justify
additional channels by adequately supported engineering and marketing projectio~, and not
just by the submission of outstanding requests for service, the latter of which is more reactive
in nature. ~ Comments of SMR. Advisory, filed September 27, 1996 at p. 15, n. 14.

19 SMR. Advisory manages 220 MHz systems for approximately ninety (90) independently
owned licensees on the east and west coast of the United States. Of these systems,
approximately seventy (70) are constructed and operational consistent with the Commission's
rules and regulations. At least fifty-five (55) of the licensees of the constructed systems would
like to consolidate their systems into a single company to be owned by all of the licensees.
Once combined, these systems would comprise a consolidated network which has been
designed based on (i) commissioned economic analyses as to the location and type of customer
demand; and (ii) technical analyses of terrain features and other propagation effects showing
projected coverage and capacity needs. As a general matter, this network is designed to
encompass major inter-urban corridors rather than metropolitan centers and to serve the needs
of customers who are located in or travel through these corridors, although provision also has
been made to cover certain "in-town" areas in order to accommodate portable units (to be used
by, for example, construction workers at the work site). Currently, approximately one-third
of the licensees who wish to contribute their licenses to a consolidated company in return for
an ownership share in that company cannot do so because their systems are located within
forty miles of one or more other systems contemplated to be part of this network. Under the
220 MHz forty-mile rule as currently applied, the consolidated entity would be forced to fold
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II.

DISCUSSION

A. Elimination Of The Forty-Mile Rule For All 220 MHz
Licensees Is Necessary In Order To Realize The Full
Competitive Potential Of The 220 MHz Service.

One of the primary goals in this proceeding is to establish a flexible regulatory

framework that will enhance the competitive potential in the mobile services marketplace.20

In particular, the Commission expects that the rules adopted here will encourage the continued

development of the 220 MHz service and the implementation of a variety of new

communications services to meet the future needs of the American public.21 Elimination of

the 220 MHz forty-mile rule for Phase I Licensees and Phase II Licensees is essential to the

ultimate success of this goal.

Many of the changes proposed by the Commission in the 220 MHz Third Notice are

/
designed to enhance the competitive development of the 220 MHz Service. Lifting the current

restriction on primary fixed use, for example, was seen as "broaden[ing] the array of services

offered by [220 MHz licensees]" so as to better compete with the growing number of

competing services in the mobile communications marketplace.22 Removal of the current

restriction that licensees use only five kHz channels, in the Commission's view, also would

in each of these licenses one-by-one only as the first system within a given forty mile area
achieves capacity loading.

20 220 MHz Third Notice, 95-312 at 12.

21 Id.

22 220 MHz Third Notice, FCC 95-312 at 177.
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permit 220 MHz licensees "the flexibility to use their spectrum to employ the widest variety

of technologies to best meet the communications requirements of consumers. "23 And

permitting 220 MHz licensees to provide paging on a primary basis, the Commission observed,

would "enable such licensees to compete more effectively in the wireless marketplace. "24 The

Commission has proposed each of these changes because it believes - with good reason - that

the 220 MHz Service can compete with other mobile services in the marketplace only if many

of the regulatory restrictions rortcndy imposed on 220 MHz licensees are lifted.25

If the forty-mile rule is not eliminated, it will remain as a significant regulatory obstacle

to the ability of all 220 MHz licensees to respond to current market demands. The forty-mile

rule forces the 220 MHz licensee into a reactive business mode by prohibiting the licensee from

taking any action to expand or enhance its system until its existing channel capacity is filled.

As a result, a 220 MHz Service licensee cannot acquire and place additional capacity in service

in anticipation of demand by relying on projected growth, but instead must plan its tystem on

the basis of current demand and show need for expansion through outstanding service orders.

In order to compete effectively in the rorrent marketplace, however, licensees of all

commercial mobile services, including the 220 MHz Service, must be able to pursue a proactive

business plan so as to act without having to prepare and submit a showing of need to a

regulatory agency and then to wait for approval of the showing by that agency. To the extent

23 Ida at 181.

24 Id. at 187.

25 In this regard, the Commission has noted that 220 MHz has the potential to compete
with pes for two-way narrowband service; that it is likely to compete with cellular for use
in package tracking; and that its equipment has greater data capabilities than equipment for 800
MHz SMR. CMRS Third Report and Order, 9 FCC Red. at 8030 - 8033.
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220 MHz licensees are forced to wait until sufficient service requests have accumulated to

justify waivers of the forty mile rule, they will be unable to keep pace with those other service

operators who have the flexibility to move quickly in response to market forces. The

Commission will best further the competitive potential of the 220 MHz Service by ensuring

that its rules generally are proactive, rather than reactive, in nature.

Continued enforcement of the forty-mile rule also will prevent 220 MHz licensees from

taking advantage of the numerous economic and administrative efficiencies associated with

consolidated ownership of multiple licenses within a single forty-mile area. From a financial

perspective, for example, the licensee able to consolidate licenses within a given forty mile area

could pool all revenues and costs from the various sites without concern for the autonomy of

each individual site.26 Centralized billing also could be handled far more efficiently if the

system were not partitioned into separate, purportedly autonomous mini-systems. Factors

relating to ownership - such as tax filings and profit distributions - could be centr«lized and

consolidated rather than compartmentalized to preserve control for each site.

26 Some would argue that the use of management agreements or joint operating
agreements obviate the concerns addressed here. These arrangements are poor substitutes,
however, for an unfettered ability to consolidate without constant concern that anyone site
has "ceded control" to the consolidated entity. Indeed, the Commission has warned licensees
in the 220 MHz Service and other CMRS services, that such agreements will be subject to far
more rigorous scrutiny than in the past to ensure licensee autonomy and control. In the
Matter of Implementation of Sections 3(0) and 332 of the Communications Act, Rcplatocy
Treatment of Mobile Services, Fourth Report and Order, 9 FCC Red. 7123 (1994). Moreover,
if the purpose of the management agreement and!or joint operating agreement is establish a
vehicle to allow multiple licensees to operate essentially as a consolidated system, it would be
far more efficient to simply eliminate the rule requiring licensees to undergo such contortions
only to get to the same place in the end.
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Moreover, if the forty-mile rule is retained, the 220 MHz licensee who wants to make

the justification required for waiver of the rule may well be precluded from making such a

showing. This is because two or more 220 MHz systems in a particular forty mile area may

be serving entirely different segments of the market; a 220 MHz licensee attempting to submit

the outstanding service requests required by the Commission to justify the acquisition of a

second 220 MHz system in the same area could submit requests only for the customer types

being served by the first system. During the period of time that the first system is being

loaded, therefore, the licensee would be forced to lose market share for those customer types

which are served only by the second system.v This result directly undermines the

Commission's stated desire that 220 MHz licensees are afforded the flexibility to provide a

wide array of services over the 220 MHz spectrum.

A 220 MHz licensee seeking to network a number of systems along a particular well-

traveled route (i.e., a classic wide-area system) also would have difficulty making t-he waiver

showing required by the Commission. In this case, the second system is not designed to serve

the same geographic area as the first system; rather the second system is designed to permit

seamless, uninterrupted coverage to the area adjoining the first system. Under such

v The following example illustrates this dilemma faced by 220 MHz operators. A
particular 220 MHz system within a given forty mile area is designed to serve subscribers using
dash-mounted units in their business (e.g., trucking companies with multiple trucks on service
routes). A second 220 MHz system located within the same forty-mile area is designed to serve
an entirely different segment of the potential 220 MHz market (i.e., construction workers using
portable units at the work site). In this example, each site will have distinctly different
marketing strategies and techniques. Hthe licensee of the first site is forced to reach capacity
on vehicular units before acquiring the second site, it will have sacrificed the market for
portable units during the time it was waiting to build up the customer base for vehicular units.
This enforced delay will occur every time a licensee seeks to acquire additional sites within a
particular forty mile area to the detriment of the competitive position of that licensee.
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circumstances, it is impossible for existing licensees to develop seamless networks of channels

in overlapping markets to respond to demand resulting from new urban or highway

development because they must leave gaps in their system to comply with the forty-mile rule.

Because the demand for the channels in adjacent areas does not necessarily translate into new

service orders for their existing service areas, existing licensees seeking to offer wider area

coverage cannot meet the showing required to obtain these channels.28 The forty-mile rule in

this context serves no purpose other than to delay the implementation of the network coverage

to the target wide area.

The Commission cannot intend to restrict 220 MHz licensees in this way. All 220

MHz licensees must be permitted freely to aggregate channels within a given geographic area

to respond to new types of demand. Otherwise, their 220 MHz systems are likely to remain

underutilized and the competitive potential of the 220 MHz Service will remain unrealized.

/

B. The 220 MHz Forty-Mile Rule Seriously Undermines
The Commission's Goal Of Regulatory Parity Between
Substantially Similar Mobile Radio Services.

In 1993, Congress mandated regulatory parity for substantially similar mobile radio

services.2'J The broad goal of this action was to ensure that economic forces - not disparate

regulatory burdens - shaped the development of the CMRS marketplace.30 As part of this

28 To the extent that the 220 MHz systems at issue are located in rural areas, the licensee
seeking to consolidate these systems may well find it impossible to show the required
subscriber base because the systems will be primarily used by roamers rather than home
subscribers.

29 Budget Act, §6002(d)(3).

30 CMRS Third Report and Order, 9 FCC Red. at 7994.
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effort to promote regulatory parity, Congress specifically instructed the Commission to make

a complete assessment of its rules, "including loading requirements, spacing limitations and

others" to determine whether such rules still serve the public interest.31

In its regulatory proceedings to implement the provisions of the Budget Act, the

Commission determined that 220 MHz channels would be considered CMRS if they were used

to offer for-profit and interconnected service.32 In the CMRS Third Report and Order, the

Commission concluded that commercial mobile radio services would be deemed to be

substantially similar if they were competitive or potentially competitive services. Applying this

standard broadly, the Commission found that all reclassified CMRS services should be

considered substantially similar, including the 220 MHz service.33

In reviewing its regulations for the 800 MHz and 900 MHz SMR services, the

Commission looked particularly at the forty-mile rule since it was a spacing limitation of the

very type which Congress had urged be reviewed. Upon consideration of the comtnents by

the parties - most of which urged the elimination of this restriction3
'! - the Commission

eliminated the forty-mile rule for these services. In so doing, the Commission noted that the

31 H.R. Rep. No. 111, 103d Cong., 1st Sess., at 262 (1993).

32 CMRS Second Report and Order, 9 FCC Red. at 1450 - 53.

33 CMRS Third RepQrt and Order, 9 FCC Red. at 7996.

34 Sa:~, CQmments QfPCC Management CorporatiQn, filed June 20,1994, at pp. 9-10;
CQmments Qf RAM MQbile Data USA Limited Partnership, filed June 20, 1994, at p. 10;
Comments Qf American MQbile TelecommunicatiQns AssociatiQn, Inc. ("AMrA"), filed June
20, 1994, at pp. 12-13; Reply Comments Qf AMrA, filed July 11, 1994, at p. 15; Reply
CQmments Qf CellCall, Inc., filed July 11, 1994, at pp. 9-10; Reply CQmments Qf Dial Page,
Inc., filed July 11, 1994, at p. 6.
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forty-mile rule could impose a competitive disadvantage on SMR licensees reclassified as CMRS

and that the elimination of that rule would further the objective of regulatory symmetry.35

Given its action with respect to the 800 MHz/900 MHz forty-mile rule, the

Commission is compelled to eliminate the same restriction currently existing in the 220 MHz

Service. The 220 MHz Service can be competitive with other CMRS services, including in

particular the 800 MHz and the 900 MHz services, only if it is subject to similar regulatory

restrictions. To the extent that the 800 MHz and 900 MHz licensees have been freed of the

burden of loading initial systems before acquiring a second system within the same forty mile

area, 220 MHz licensees should be afforded this same freedom. To do otherwise places the 220

MHz licensees at a distinct competitive disadvantage vis a vis 800 MHz and 900 MHz operators

(as well as operators in other CMRS services, such as cellular, without a similar restriction).

C. The 220 MHz Forty-Mile Rule No
Longer Serves Its Original Purpose. /

.'

The original motivation for adoption of the 220 MHz forty mile rule - to prevent

warehousing of spectrum - is no longer a relevant concern today. Conditions for warehousing

or hoarding of spectrum generally arise when the licensee is able to acquire spectrum at a

nominal or below-market value, and then is able to hold the spectrum without constructing

and operating the systems until the spectrum becomes more valuable either because of

technological advancement or spectrum scarcity in the market area. The current 220 MHz

licensing environment - both for Phase I and Phase II Licensees - does not give rise to these

conditions.

35 CMRS Third Report and Order, 9 FCC Red at 8082 - 83.
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During the past several years of the Phase I licensing process, a number of system

operators have taken a lead role in developing the 220 MHz technology in the marketplace.

As a result, the majority of the licenses issued following the Phase I lottery have been (or are

in the process of being) acquired from the original licenses by entities seeking to implement

a business plan for constructing and operating 220 MHz systems and providing 220 MHz

Service to the public. These entities have paid full market value for these Phase I Licenses and

are motivated to make a return on their investment. Similarly, entities who are likely to bid

in the upcoming auctions for Phase n Licenses - many of which will be the same system

operators described above - will pay full market value for the Phase n Licenses acquired and

will have no incentive to "warehouse" that spectrum. For both Phase I and Phase n Licensees,

the Commission either has already adopted, or proposes to adopt, strict construction deadlines

and operational requirements to ensure that systems are not "stockpiled," but rather are

actually built and placed in service.36 ./

The Commission acknowledged similar changes in the 800/900 MHz licensing

environment when it eliminated the forty mile rule for those services in the CMRS Third

RepQrt and Order. While conceding that this rule "served a significant regulatory purpose

during the initial development Qf the industry by preventing strategic manipulatiQn of the

Commission's licensing procedures to warehouse spectrum," the Commission cQncluded that

the "4o-mile rule no IQnger serve[ed] its intended purpQse, and could in fact hamper the

36 Sec. Amendment of Part 90 Qf the CommiuiQU's Rules to Provide fQr the Use of the
22Q.222 MHz Band by the Private J.and Mobile Radio Service, ImplementatiQn Qf SectiQN 3(n)
and 332 Qf the Commug;catioN Act, RcplatQ[)' TreatQlCQt of Mobile Services, PR Docket
NQ. 89-552, GN Docket, 93-252, released January 26, 1996 at " 29 - 30 ("220 MHz
Modification Order"); 220 MHz Third Notice, FCC 95-312 at " 88 - 96.
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industry's continued growth and competitive posmon with other CMRS licensees. "37

Moreover, in balancing the concerns with warehousing spectrum against the need to encourage

the industry's continued growth and competitive position, the Commission determined that

strict enforcement of construction requirements would adequately discourage any spectrum

warehousing.

Given that these same factors exist in the 220 MHz industry, it seems clear that the 220

MHz forty mile rule no longer serves the purpose for which it was originally adopted.

Accordingly, consistent with its disposition of the 800 MHz/9oo MHz forty mile rule, the

Commission should eliminate the 220 forty-mile rule for Phase I and Phase IT Licensees.

D. Application Of The Forty-Mile Rule Solely To Phase I Licensees
Undercuts Regulatory Parity Within The 220 MHz Industry And
Discriminates Unfairly Against Phase I Licensees. .

The Commission's 220 MHz Third Notice is not clear asto whether or how the forty
;/

mile rule will continue to be enforced against Phase I and Phase II Licensees. While the

Commission's wide area licensing approach for Phase II Licensees is based on the concept of

free aggregation of channels, the Commission nowhere explicitly addresses whether the forty-

mile rule will or should be eliminated (at least prospectively) with respect to Phase I or Phase

II Licensees. Certain references in the 220 MHz Third Notice reflect a belief by the

Commission that the forty-mile rule would not apply to Phase IT Licensees. The Commission

37 CMRS Third Report and Order, 9 FCC Red. at 8082. The Commission's conclusion
was based, in part, on the fact that licenses in the 800 MHz and 900 MHz SMR. services were
going to be auctioned (as are the licenses in the 220 MHz Service). The Commission noted,
however, that even to the extent it continued to license some 800 MHz SMR. systems on a
station-by-station basis (i.e., first-come, first-served), it still believed that the forty mile rule had
outlived its regulatory purpose. ld..
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suggests in this regard, for example, that acquisition of Phase I Licenses by Phase II Licensees

could serve as a means to eliminate interference problems, although the 220 MHz forty mile

rule would seem to be a potential obstacle for such acquisitions.38 Other references seem to

assume the elimination of the forty-mile rule for Phase I Licensees as well; the Commission

proposes in this respect that an existing Phase I Licensee could apply for geographic areas

encompassing its existing facilities in the Phase II licensing as an initial application, although

the forty-mile rule would seem to prevent such action.39 SMR. Advisory submits that whatever

action is taken by the Commission with respect to the forty-mile rule should be applied

equally to both Phase I and Phase II Licensees.

There is no credible reason why Phase I Licensees should be treated any differently

from Phase II Licensees when it comes to the forty-mile rule. Currently, Phase I Licensees can

acquire additional channels in two ways: through the acquisition of constructed Phase I licenses

or by participating in the auctions. Under either scenario, Phase I Licensees are ~ying full

market value for fully constructed channels and will need to load these channels as soon as

possible to realize a return on investment. In this sense, the Phase I Licensees are in precisely

the same position as the Phase II Licensees acquiring their licenses in the auction and should

be treated accordingly.

Moreover, a significant portion of the competitive potential of the 220 MHz Service lies

with existing licensees. Phase I Licenses already hold a substantial share of the spectrum for

the 220 MHz Service and have been responsible for the development of the 220 MHz industry

38 220 MHz Third Notice, FCC 95-312 at 199.

39 220 MHz Third Notice, FCC 95-312 at 1 10l.
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to date. These early entrants should be acknowledged and rewarded for their development of

an infant industry into one that is becoming highly competitive with the more mature

commercial mobile radio services. It would be patently unfair to penalize them for their early

entry into the field by restricting their use of the spectrum while at the same time expanding

use of the spectrum for newcomers.

To continue to apply the forty-mile rule for Phase I licensees while allowing Phase II

licensees to develop expansive systems that can utilize advanced technologies and provide

seamless networks clearly would violate the Congressional mandate for regulatory parity.40 It

also would constitute differential treatment of similarly situated parties in violation of the

law:H To the extent the Commission eliminates the forty-mile rule for Phase II Licensees,

therefore, it must do the same for Phase I Licensees.

III.
/

CONCLUSION

For the reasons stated above, SMR Advisory respectfully submits that Section 90.739

of the Commission's Rules - the so-called forty-mile rule - no longer serves the purpose for

which it was originally intended and significantly detracts from the ability of 220 MHz

licensees to develop the full competitive potential of 220 MHz in the mobile services

40 Budget Act, § 6002(d)(3).

41 Washington &sIn. for Television and Children v. EC.C., 665 F.2d 1264, 1268 n.6
(D.C. Cir. 1981); Melody Music, Inc. v. F.C.C., 345 F.2d 730, 735 (D.C. Cir. 1965); ~
McElroy Electronics Corp. v. F,C.C., 990 F.2d 1351, 1365-66 (D.C. Cir. 1993)("[w]e remind
the Commission of the importance of treating similarly situated parties alike or providing an
adequate justification for disparate treatment,").
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marketplace. In addition, the forty-mile rule directly undercuts regulatory parity between the

220 MHz Service and other commercial mobile radio services and, between Phase I Licensees

and Phase II Licensees to the extent that the rule is selectively eliminated for Phase II Licensees

only. In considering this issue in its 220 MHz Third Notice, therefore, SMR Advisory urges

the Commission to eliminate Section 90.739 prospectively for all Phase I and Phase IT

Licensees.

Respectfully submitted,

SMR ADVISORY GROUP, L.C.

April 5, 1996
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